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legislation. 52 In all cases within either branch of our problem, is 
involved this common question: Were the chances of occurrence 
of the consequences which constituted plaintiff's harm within any 
of the dangers that provoked legal condemnation of defendant's 
conduct? 03 If they were, he is "legally blamable" for the harm; 
if they were not, he is not responsible for it. Isn't this the sub- 
stance of all the universal generalizing the subject permits? The 
various "rules" which I discussed in connection with the first 
branch of our problem are often stated in the opinions of cases 
falling in the second branch, but they are no more efficacious or 
accurate for these cases than for the others. 

If I am right in my conclusions, generalizing in the field of 
"legal cause" should be confined to a few useful, broad but not 
definitive considerations and a multitude of specific rules and 
principles of narrow compass. The nature of the problem is the 
further delimitation of concrete duties. Therefore the most use- 
ful results will be obtained by scientifically grouping duties into 
narrow classes and developing accurate and helpful rules for each 
class. At any rate, let us not procrusteanize the law of "legal 
cause" upon a bed of unprincipled generalities, nor imagine that 
repeating the problem in obscure language tends towards a solution. 

Joseph W. Bingham. 

Leland Stanford Jr. University. 

M See in addition to the foregoing cases: — Wakefield v. Connecticut etc. 
R. Co. (1864) 37 Vt. 330, 86 Am. Dec. 711 ; Piatt v. Southern Photo Co. 
(Ga. 1908) 60 S. E. 1068; Sherm. and Redf. on Negl. § 13. But see Smith 
v. Tripp (1880) 13 R. I. 153. 

""The sentence to which this note is appended does not mean that the 
inquiry involved necessarily concerns only the "probability" of occurrence 
of the harm in question. As I have indicated elsewhere in the article, other 
considerations than that of "probability" of harm may be of great im- 
portance in determining the wrongful aspects of an act or omission. 



SUPPLEMENTARY NOTE. 

WHAT IS " LEGAL NEGLIGENCE ? " 1 

When we say, "A was negligent," we mean that A carelessly failed to 
do as he should have done to avoid a certain undesirable result. That is, 
we weigh his conduct in the scales of our judgment with the weights of 

*See p. 26, supra, note 7. 
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our knowledge of men and affairs, and find it blamably lacking. But we 
mean something else when we speak of "legal" negligence. We mean con- 
duct which the law (that is, governmental dictates) condemns as "blam- 
able" for lack of required care. The required care in any contingency is 
concrete, though generally alternative courses of right conduct are offered; 
and as we stamp conduct careless always with regard to certain potential 
results of the carelessness, so "the law" always prescribes care not abso- 
lutely, but with respect to apprehended contingencies. "A was contributo- 
rily negligent." What does this mean? Simply that A in some regard or 
other failed to exercise care that the law required? No; that and some- 
thing more. A failed to exercise the care that he should have exercised 
to be free from "legal" blame for his mishap; and this means care required 
with respect to avoidance of such a sequence as produced the injurious re- 
sult. 

At present we are concerned with such "legal" negligence as constitutes 
the violation of a legal duty. Contributory negligence on the part of a 
plaintiff is not necessarily the violation of any legal obligation; though we 
may say figuratively that it is a wrong to himself. Under the topic "Legal 
Negligence" we may assemble all those concrete "legal" wrongs which are 
constituted by nothing more condemnable morally than lack of care that 
the law requires. The lack of this care_ does not involve necessarily moral 
delinquency. It may be due to inability ; and _ the inability may be not 
reprehensible. In some cases the utmost attention and foresight may fail 
to satisfy the law. 3 

How do Courts determine whether a "legally" negligent breach of duty 
has been committed by defendant? Legal duties always are concrete; and 
the determination of the existence and particular extent of duties is an 
essential function of a judge. I have indicated briefly and generally the 
process by which judges delimit duties. 3 What should be demanded is the 
question ; but not what should be demanded if there were no conflicting 
consideration of precedent (that is pertinent former concrete decisions), 
or custom, or common ideas and beliefs, or expediency. What should be 
in view of all these and other applicable considerations is the proper quest 
of judges ; and the determination in each case answers a "question of law." 

But here we confront a confusing controversy. It frequently is asserted 
that "negligence is a question of fact" or "a mixed question of fact and 
law"; and sometimes it has been urged that the determination whether or 
not defendant in a given case was guilty of concrete "negligent" conduct 
is entirely "a question of fact" to be ascertained with the guidance of a 
controlling "rule of law."* These expressions are used concerning the 
submission to a jury under instructions by the judge of the question 
whether concrete "legal" negligence has been established. 

What do they mean? 

If we analyze the processes through which such a question would be 
answered by a judge, we shall find these factors : 

(i) — A deduction from evidence, admissions, assumptions, and common 
knowledge of a concrete conception of what occurred, in detail so far as 
is essential to an understanding of the issue involved. 

(2) — A deduction from evidence, or from common knowledge, or from 
both, of a conception of the necessity, possibility, and practicability of 

s See Rylands v. Fletchc (:868) L. R. 3 H. of L. 330; Pixley v. Clark (1866) 
35 N. Y. 520; Hay v. Cohoes Co. (1849) 2 N. Y. 159; and also Holmes' "Common 
Law," pp. 115 (bottom) -117. Compare: — a wrongful trespass on land because of non- 
careless mistake concerning boundaries; a wrongful conversion of a chattel because of 
non-careless mistake of identity; or because of non-careless lack of knowledge of facts 
disclosing wrongful character of act; a non-careless breach of warranty. 

All these cases can be classified properly as cases of "negligent wrongs." Usage, 
however, has confined the topic to such injuries as, under the English common law 

frocedure, would have been proper subjects for actions on the case "for negligence." 
ndeed, the application of the terms often is limited to such of these wrongs as result 
from moral carelessness. 
s See supra, p. 19- 

^See Thayer's "Preliminary Treatise on Evidence," pp. 249-253; and Chap. V 
generally. 
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guarding against the contingency which one party claims was due to the 
other's "legal" fault. 

(3) — Either a decision based upon the result of (2) and juridical con- 
cepts or instincts of justice and policy (and, of course, guided by pre- 
cedent in so far_ as it is deemed controlling as to what constituted, in 
particulars essential for a disposal of the case, the concrete content of the 
care which the blamed party ought to have used; and then, through simple 
comparison of the results of (1) and (3), a determination that "legal" 
negligence has or has not been established; or a direct decision, based on 
the same considerations, that, whatever definitely the concrete care owed 
plaintiff by the blamed party may have been, the result of (1) discloses or 
does not disclose failure to exercise it. 

Now let us agree that the law itself is fact; 5 but a kind of fact which 
for certain purposes we are to distinguish from other facts by habitually 
applying to it the specific appellative "law" and reserving the generic term 
to indicate those other facts. What is_ law? The law of any community 
consists of the dictates of jts authoritative government. These dictates 
always are concrete and detailed, though the only expressed indications of 
their content that we may find are abstract generalizations. Accepting 
these distinctions we probably can agree without difficulty that the results 
of (1) and (2) of the juridical processes which I have analyzed in the 
preceding paragraph are answers to "questions of fact" as distinguished 
from "questions of law." (1) answers: What were the concrete occur- 
rences? — whether erroneously or not is immaterial. (2) gives an answer 
which for correctness ordinarily requires a greater exercise of compre- 
hension and judgment, but nevertheless an answer "of fact." But how 
about that part of (3) which concerns the delimitation, definite or indefinite, 
of the concrete "due care" involved? Does not this answer: What was 
the concrete governmental dictate for this concrete situation? Then doesn't 
it answer "a question of law"? 

I think we shall come to assent easily that it does answer "a ques- 
tion of law" when a judge decides (as in Rylands v. Fletcher) that the 
"due care" was something which can be indicated by a generalization with 
definiteness and accuracy. If, for instance, it be said that the "blamed" 
party acted as he did "at his peril" though his act in itself was per- 
fectly lawful, we all feel that law is announced thereby. When, however, 
the only generalization which is suggested to indicate the care required is 
"the care that a man of ordinary prudence would have exercised under 
the circumstances," we shall differ perhaps. Is not the care that "a man 
of ordinary prudence would have exercised" an ascertainable fact? And is 
not the only law of the case this precept which sufficiently indicates the 
concrete care required? 

This last question has been answered many times affirmatively because 
of a belief that law is always something general and that therefore the 
"law" of a case must consist of generalizations ;" and this conception of law 
perhaps is responsible for the fact that the "standard of care" commonly 
stated by Courts in language tantamount to that I have quoted has escaped 
careful analysis. 

What does this "standard" indicate? What constitutes "a man of 
ordinary prudence?" Isn't "ordinary prudence" merely a brand placed_ upon 
conduct by individual judgment; or often by bare unreasoned opinion? 
Isn't the "man of ordinary prudence" therefore an indefinite variable 
quantity? But it may be urged that variableness and indefiniteness due 
to differences in judgment of jurymen or judges is a necessary evil to which 
all juridical determinations of disputed fact are liable. Let us therefore 
pass over this difficulty. 

"See Thayer's "Preliminary Treatise on Evidence," p. 192. 

•See for an instance of this view, Professor Thayer's masterly "Preliminary Treatise 
on Evidence at Common Law," Chap. V: and especially pp. ip2-ro3 and 249-253. 
See also the opinion of Justice Brett in Bridges v. North London Ry. Co. (1873) 
h. R. 7 H. of X. 213, pp. 230-237, especially pp. 231-232; and compare the opinion of 
Baron Pollock in the same case, pp. 221-225, especially pp. 221 (bottom) and 222. 
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Assuming that the triers have formed concepts of "a man of ordinary 
prudence," we face the question : — How are we to determine what he would 
have done under the circumstances? Would overwhelming evidence that 
the defendant was a man of ordinary prudence be available to win his 
case? All prudent men sometimes take risks which we would not sanction 
as faultless ; some prudent men are habitually careless in certain particulars ; 
and probably there are things which most prudent men do that our com- 
mon judgment would stamp "careless" if harm followed. Would evidence 
establishing that most prudent men who have faced contingencies like or 
similar to that in question have acted carelessly, be effectual to determine 
concrete carelessness as the "due care" required? Of course not! "The 
'man of ordinary prudence' acting prudently is the criterion." Ah, but 
when doeshe act prudently? "When he uses the same degree of foresight 
and attention that he ordinarily uses in the prosecution of his affairs of 
similar difficulty." This sounds plausible; because men of ordinary pru- 
dence are prudent ordinarily in their affairs, and if we figuratively con- 
ceive that the problem concerns merely measurable quantity, we can say 
that contingencies of similar difficulty demand a similar "amount" of care ; 
but does it indicate a definite, _ ascertainable and usable standard? Isn't 
care in the abstract necessarily intangible and indefinite? Try to form an 
abstract concept of "the care which a man of ordinary prudence ordinarily 
uses in the prosecution of his affairs similar in difficulty" to any assumed 
contingency. What is its content? What are the specific instances from 
which it is to be formed? If it be urged that the "standard" is not 
abstract but concrete — that specific acts or omissions ordinarily committed 
by men of ordinary prudence in like or similar situations are to be taken 
as the measure — we face the difficulty mentioned before — such concrete 
conduct cannot be the criterion unless it is first adjudged non-careless. It 
is true that ordinary conduct in like or similar situations is valuable ma- 
terial for determining what fairly can be demanded and that such conduct 
will conform to prudence in many cases; but it is not established as pru- 
dence merely because the actors are men of ordinary prudence. A man 
of ordinary prudence is by definition prudent ordinarily; but it doesn't 
follow that the ordinary conduct of prudent men in any selected class of 
contingencies is prudent. 1 

When is conduct non-careless? Isn't it true that you and I will say 
that it is non-careless only when we decide that it discloses no failure to 
use concrete care which ought to have been used to avoid moral censure? 
And don't jurymen and judges settle these cases in the same way? Don't 
they ask: "Assuming that we had the knowledge and skill required by 
law, what we would have felt justified in doing?" — and apply the answer 
as a criterion? Is the concept obtained a concept of a fact deduced from 
evidence or forming part of our "common knowledge"? Isn't it a concept 
only of what should have been, created by judgment in the light of an 
understanding of the demands of the situation and of the concrete conduct 
which can be expected of men of ordinary intelligence and the required 
knowledge and skill in similar circumstances?" 

After all, is the "rule" to be applied as I have been assuming? Is the 
"man of ordinary prudence" to be ascertained first irrespective of his con- 
duct in similar situations, and then his hypothetical conduct "under the cir- 

7 See: — Wigmore on Evidence, §§458, 461, — especially at bottom of p. 567 and 
two cases there cited, — Cass v. R. Co. (Mass. 1867) 14 Allen 448 and Maynard v. 
Buck (1868) 100 Mass. 40. Also see Holmes' Common Law, pp. 150, 151, 152, and 
opinion of Mitchell, J., in Penn. Co. v. Marion (1885) 104 Ind. 239, at p. 24s. But 
compare Kchler v. Schwenk (1891) 144 Pa. St. 348, 22 Atl. R. 910. 13 E. R. A. 
354, 27 Am. St. R. 633; Boop v. Laurelton Lumber Co. (1905) 212 Pa. St. 523, 61 
Atl. 1021; and see opinion of Young, J., in Cunningham v. Pease Furnishing Co. 
(N. H. 1908) 69 Atl. 120. 

8 If the concrete concept indicated by the "rule" is one of a fact — i.e., what men 
of ordinary intelligence ordinarily do (not ought to do) under the circumstances — 
the formation of it falls under process (2) of my analysis and (3) decides that it 
gives the content of the concrete dictate of law concerned. If (2) is submitted to a 
jury, the submission falls in that class treated of in Thayer's Prel. Treat, on Ev., pp. 
258 (bottom) -262. 
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cumstances" to be deduced by some means or other? Properly interpreted, 
does the "rule" mean anything but this: — In determining whether there 
has been "legal" negligence, assume that the "blamed" person had ordinary 
intelligence and foresight (in addition to any special knowledge and skill 
required by law in the particular case) and decide whether he used less 
care than fairly could be demanded under the circumstances? Isn't it 
simply a direction to the effect that the concrete "due care" should not be 
such as would be exceptionally burdensome if the obligor was a person 
of ordinary mental equipment; but only such as our common sense of 
justice would require of one of that capacity? If the answer to this is an 
affirmative, the often repeated shibboleth is not a rule, but a principle; — 
merely an abstract consideration toward determining the concrete content 
of the governmental dictate; not a generalization of law from which 
(properly comprehended) and the "facts" of the case a solution may be 
deduced. 

To me it seems clear that the part of process (3) of my analysis which 
results in a determination of the concrete "due care" answers a "question 
of law"; though, because of the general verdicts which infest our systems 
of procedure and the great number of possible variations in the determina- 
tion of facts which the evidence in a case involving a question of negligence 
ordinarily permits, the answer frequently is left to a jury. Whether, when 
the evidence is such that in the opinion of the judge no room remains 
for reasonable material difference of result from factors (1) and (2), the 
solution of (3) still should be evolved by the jury, if the judge regards as 
debatable what concrete care was due, is another question. It might be 
argued that though a problem "of law," it is one which may be left to the 
correcting common sense of twelve laymen with better prospects of justice 
than attend the more abstract deliberation of a judge." The decided cases 
perhaps will not furnish a conclusive settlement of such an argument. The 
disposal of almost every suit involving a question of negligence can be 
explained into harmony with either side of the controversy. Whenever it is 
held that a case should go to the jury under general instructions, it can 
be maintained that either some details of the concrete occurrence or some 
other "facts" necessary for a decision are not established conclusively. The 
evidence may be undisputed; but it may leave necessity for drawing "infer- 
ences" before a comparison of the ascertained occurrences with concepts 
of concrete "due care" justly can be made. On the other hand, whenever 
a Court defines concretely the "due care" either absolutely or alternatively, 
it may be argued that a majority of the judges decided (perhaps erroneously) 
that the "ultimate fact" was established beyond reasonable dispute; or that 
a specific rule has been substituted for the general "rule" of ordinary 
care. 10 The opinions of the judges seldom are minutely analytical and 
generally may be interpreted so as to consist with either view. For in- 
stance, when one says : — "To draw the inference of negligence or no 
negligence is for the jury," what is meant? That to draw concrete infer- 
ences concerning the circumstances which will throw this or that light 
upon the conduct is for the jury; or that to form the concept of the con- 
crete "due care" and, by comparison with the ascertained facts, to deduce 
the conclusion of negligence or no negligence, is for the jury? Any slight 
inconsistencies may be explained as "loose expression"; and when, infre- 
quently, an opinion is opposed unmistakably to the cherished view, it may 
be adjudged erroneous. However, the indisputable tendency of judges to 
define "due care" as specifically as is practicable under the circumstances of 
the case seems to me a decisive indication that they consider the determina- 
tion of the concrete content of "due care" a matter to be withdrawn from 
the jury whenever possible. 

If my analysis is right, the phrase "Negligence is a matter of fact" 
means that factor (1) answers a question "of fact"; and the phrase 
"Negligence is a mixed question of law and fact" means that the results 

a See Holmes' Common Law, p. 123; and see ibid., pp. 108-120, for a discussion of 
our question at some length. 

w See Thayer's Prel. Treat, on Ev., pp. 207 (bottom) -208 (top) and 251 (top). 
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of (i) and (2) are determinations "of fact" and the solution of the diffi- 
cult part of (3) is a problem "of law." Or, to put this without direct 
reference to my classification, to determine the concrete "due care" involved 
is a problem "of law"; to ascertain (I) the material concrete occurrences 
and (II) all facts necessary to the decision of the content of that "due 
care" and (III) whether or not the conduct of the "blamed" party has 
infringed the "due care" already denned, is to determine answers "of fact." 
The problem "Negligence or no negligence ?" in a particular case may 
involve merely a determination of the concrete "due care" and a simple 
comparison with an ascertained set of facts. In this case the question is 
mainly one "of law." u Or it may involve only an ascertainment of what 
occurred and a comparison with the concrete "due care" already determined 
for such circumstances. In this case the question is one "of fact." Or it 
may include a determination of both the concrete "due care" and the con- 
crete occurrences. In this case the question is one of "mixed law and 
fact."" 

It has been suggested that the question of proximate cause is one "of 
fact."" But as the determination of concrete "due care" is a problem 
"of law," so the delimitation of the scope of "due care" or of any legal 
duty is a problem "of law." The question "of fact" involved is answered 
by factors corresponding to (1) and (2) of my analysis of the processes of 
deciding cases of negligence. The various formulated "rules" which are 
met in the decided cases are only indicatory considerations analogous to 
the "standard" of ordinary care; and as in cases involving negligence, so 
in cases of "proximate cause," it is possible sometimes for the judge to indi- 
cate the particular scope of the duty clearly for all contingent determinations 
of fact and thus leave to the jury nothing but a quest for facts. Gilman v. 
Noyes (1876) 57 N. H. 627, which is cited now and then as an authority 
to the effect that the question of "proximate cause" is "always" or "gen- 
erally" entirely one "of fact," to be left to a jury under general instruc- 
tions, is a case of this sort. See p. 32, supra. 

j. w. B. 
„ No]an - N Yi N> H & R R R (jgg - Conn 4fii 

"Example: Defendant has damaged plaintiff through management of his motor car 
under such circumstances that the Court is of the opinion that if defendant sounded a 
signal he was not negligent, and if he did not signal, he was negligent. The ascertain- 
ment of the truth concerning signaling, of course, answers a question "of fact"; the 
determination that signaling was the "due care" required answers a question "of law." 
The original inquiry "Negligence or no negligence?" involved both factors. 

"See Salmond "Law of Torts," p. 108. 



